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Pete Brennan is being sentenced in federal court for a drug conspiracy.  Mr. Brennan 
was recently convicted in the state and sentenced to two years in prison.

How should Mr. Brennan’s sentence to run relative to the sentence on his state 
conviction?

A. Concurrent
B. Partially Concurrent
C. Consecutive
D. Need More Information



Learning Objectives

Your active engagement in this session will enable you to: 

Identify the sovereign with primary custody over a defendant; 

Describe the rule for crediting detention prior to sentencing;

Apply the rules for undischarged, anticipated, and discharged 
sentences; and

Locate Commission resources.



Multiple Sentence Problem

• Skinny Pete is serving a state sentence for sale of 
methamphetamine. 

• After being sentenced in state court, the federal 
government charges him with conspiracy. 

• The conspiracy is broader than, but includes, the 
sale of methamphetamine in state court. 

• The court grants a writ of habeas corpus ad 
prosequendum to facilitate the federal prosecution. 
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First Sovereign to Arrest 
Has Primary Custody

Primary Custody



Primary Custody

Sovereign Relinquishes Custody
• Bail 
• Dismissal 
• Parole 
• Sentence Completion



Writ Is Not Relinquishment
 of Primary Custody 

Primary Custody



Skinny Pete is currently serving a state sentence for sale of methamphetamine. 
After being sentenced in state court, the federal government charges him with 
conspiracy to distribute methamphetamine. The charged conspiracy is broader 
than, but includes, the sale of methamphetamine in state court. The court grants a 
writ of habeas corpus ad prosequendum to facilitate the federal prosecution. 

Who has primary custody of Skinny Pete?

A. State Sovereign

B. Federal Sovereign

C. Whoever Sentences First
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Concurrent v. Consecutive
Why Primary Custody Matters

Primary Custody 
Served First

Primary Custody Sentence

Other Jurisdiction Determines 
When Its Sentence Begins

Concurrent 

Partially Concurrent

Consecutive



Skinny Pete is currently serving a state sentence for sale of methamphetamine. After 
being sentenced in state court, the federal government charges him with conspiracy to 
distribute methamphetamine. The charged conspiracy is broader than, but includes, 
the sale of methamphetamine in state court. The court grants a writ of habeas corpus 
ad prosequendum to facilitate the federal prosecution. 

Who determines whether the sentences will run concurrently or consecutively?

A. State Judge

B. Federal Judge

C. Whoever Sentences First



If the federal judge does not rule on the issue, the state and federal 
sentences will run – 

A. Concurrently

B. Consecutively



Multiple Terms of Imprisonment
18 U.S.C. § 3584(a)

Concurrent

Consecutive

Sentences imposed: 

Unless statute mandates or the court orders otherwise.

Same Time

Different Times
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Never Before Sentencing!

Sentence Begins:

BOP Sentence Computation
18 U.S.C. § 3585(a)

Custody Awaiting 
Transportation

Arrives Voluntarily to Serve 
Sentenceor



BOP Sentence Computation
18 U.S.C. § 3585(b)

“Official Detention” Credit:
 

Instant Offense Any Other Charge NOT 
Credited Elsewhereor



Skinny Pete is currently serving a state sentence for sale of methamphetamine. After being 
sentenced in state court, the federal government charges him with conspiracy to distribute 
methamphetamine. The charged conspiracy is broader than, but includes, the sale of 
methamphetamine in state court. The court grants a writ of habeas corpus ad prosequendum to 
facilitate the federal prosecution. 

Will the BOP credit Skinny Pete for the time he spent incarcerated before federal sentencing? 

A. Yes

B. No

C. If the Judge Orders the BOP 
to “Credit” the Sentence



True or False: Because the Bureau of Prisons determines whether to credit 
time a defendant has served in state custody, the district court need not 
consider the time the defendant has and will serve on a separate state 
sentence when imposing a federal state sentence.

A. True

B. False



United States v. Lee
71 F.4th 1217 (10th Cir. 2023)

Where the district court mistakenly believed “it was not in a 
position to know” whether BOP would credit time served on 
an undischarged state sentence, it “procedurally erred when it 
purported to impose a within-Guideline sentence . . . without 
accounting for U.S.S.G. §5G1.3(b).”



BOP Sentence Computation
18 U.S.C. § 3585(b)

18 U.S.C. § 3585(b)

Time Spent in Primary State  Cus tody

Instant Federal 
SentencingInstant Federal Offense

BOP will credit if NOT applied to another sentenceBOP will NOT credit if applied to another sentence
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Section 5G1.3:  Key Information

Type of Other Sentence
?

Relevant Conduct to the Instant Offense
?

Committed While in or Awaiting Prison
?



Types of Other Sentences

Type of Other Sentence
?

DischargedUndischarged Anticipated



Types of Other Sentences

Departure 
(§5K2.23)

or Variance

Variance 
Promulgated §5G1.3, 

App. Note 5

Section 5G1.3

Type of Other Sentence
?

DischargedUndischarged AnticipatedOR



Skinny Pete is currently serving a state sentence for sale of methamphetamine. After being 
sentenced in state court, the federal government charges him with conspiracy to distribute 
methamphetamine. The charged conspiracy is broader than, but includes, the sale of 
methamphetamine in state court. The court grants a writ of habeas corpus ad 
prosequendum to facilitate the federal prosecution. 

Is Skinny Pete’s state sentence anticipated, undischarged, or discharged? 

A. Anticipated

B. Undischarged

C. Discharged



Undischarged and Anticipated Sentences 
Section 5G1.3

Offense Committed in Prison

(a)
Undischarged Sentence & 

Relevant Conduct

(b)

Anticipated State Sentence &
Relevant Conduct

(c)
Undischarged Catch-All

(d)



Undischarged and Anticipated Sentences 
Section 5G1.3

Offense Committed in Prison
(a)

Was the instant offense committed in prison, on work 
release, or awaiting commencement of prison sentence?

Run Sentences Consecutively



Undischarged and Anticipated Sentences 
Section 5G1.3

Offense Committed in Prison

(a)

Anticipated State Sentence &
Relevant Conduct

(c)
Undischarged Catch-All

(d)

Undischarged Sentence & 
Relevant Conduct

(b)



Undischarged and Anticipated Sentences 
Section 5G1.3

Is there a partially served term of imprisonment?

Is that sentence relevant conduct under §1B1.3(a)(1), (a)(2), or (a)(3)?

Undischarged Sentence & Relevant Conduct

(b)



Undischarged and Anticipated Sentences 
Section 5G1.3

Same Course of Conduct & Common Scheme or Plan

Acts of the Defendant & Jointly Undertaken Criminal Activity§1B1.3(a)(1)

§1B1.3(a)(2)

Harms§1B1.3(a)(3)

Undischarged Sentence & Relevant Conduct

(b)



Skinny Pete is currently serving a state sentence for sale of methamphetamine. After being 
sentenced in state court, the federal government charges him with conspiracy to distribute 
methamphetamine. The charged conspiracy is broader than, but includes, the sale of 
methamphetamine in state court. The court grants a writ of habeas corpus ad 
prosequendum to facilitate the federal prosecution. 

Does §5G1.3(b) apply? 

A. Yes

B. No



Undischarged and Anticipated Sentences 
Section 5G1.3

This mechanism should be noted clearly on the judgment. 

Run Remainder 
Concurrently

Adjust Sentence for 
Uncredited Time and

Undischarged Sentence & Relevant Conduct

(b)



Applying §5G1.3(b) to Skinny Pete

• Skinny Pete received a 24-month sentence in state 
court. 

• The federal judge determines that a 60-month 
sentence is appropriate. 

• At the time of the federal sentence, Skinny Pete will 
have served 12 months of his state sentence. 



Applying §5G1.3(b) to Skinny Pete

Federal Sentence
60 Months 

State Sentence 
24 Months

48 Months

Run Remainder Concurrently

Adjust Sentence for Uncredited Time

12 Months 12 Months



Can the court adjust a sentence under §5G1.3(b) below a mandatory 
minimum term of imprisonment? 

A. Yes
B. No



Undischarged and Anticipated Sentences 
Section 5G1.3

United States v. Rivers, 329 F.3d 119 (2d Cir. 2003)

United States v. Dorsey, 166 F.3d 558 (3d Cir. 1999)

United States v. Ross, 219 F.3d 592 (7th Cir. 2000)

United States v. Kiefer, 20 F.3d 874 (8th Cir. 1994)

United States v. Drake, 49 F.3d 1438 (9th Cir. 1995)

May Adjust Below Mandatory Minimum

Undischarged Sentence & Relevant Conduct

(b)



Downward Departure

Discharged Terms of Imprisonment
Section 5K2.23

Discharged Sentence Relevant Conduct 
under §1B1.3(a)(1)–(3)and

Any such departure should be fashioned to achieve a reasonable punishment for the offense.



Can the court depart below a mandatory minimum term of 
imprisonment under §5K2.23? 

A. Yes
B. No



United States v. Lucas, 745 F.3d 626 (2d Cir. 2014)

United States v. Moore, 918 F.3d 368 (4th Cir. 2019)

United States v. Cruz, 595 F.3d 744 (7th Cir. 2010)

United States v. Fisher, 25 F.4th 1080 (8th Cir. 2022)

Downward Departure

NOT Below Mandatory Minimum



Suppose Skinny Pete was convicted in federal court of conspiring to distribute 
methamphetamine from June 2020 to June 2024.  

In December 2023, Skinny Pete was sentenced in state court for a sale of 
methamphetamine that was part of the federal conspiracy.  He began serving his 
state sentence in July 2024, after his state appeals were denied.  He is now 
appearing for federal sentencing on a writ of habeas corpus ad prosequendum.

Does §5G1.3(b) provide for an adjustment to Skinny Pete’s sentence to account 
for the time served on his state sentence prior to federal sentencing?

A. Yes

B. No



United States v. Millsap
115 F.4th 861 (8th Cir. 2024)

Section 5G1.3(b) was inapplicable where the defendant 
committed part of the instant conspiracy “after he was 
sentenced in state court but while he was released on bond 
pending appeal.”

Because “‘the instant offense was committed . . . after 
sentencing for, but before commencing service of’ a term of 
imprisonment for the state offense,” §5G1.3(a) applied.



Imagine instead that Skinny Pete has been convicted of, but not yet sentenced on, 
the state sale of methamphetamine. 

Does a federal court have the legal authority to make a recommendation that the 
federal sentence run concurrently with this anticipated state sentence?

A. Yes

B. No



Undischarged and Anticipated Sentences 
Section 5G1.3

Offense Committed in Prison

(a)
Undischarged Sentence & 

Relevant Conduct

(b)

Anticipated State Sentence &
Relevant Conduct

(c)
Undischarged Catch-All

(d)



Undischarged and Anticipated Sentences 
Section 5G1.3

Run Sentences Concurrently

Anticipated State Sentence & Relevant Conduct
(c)

Is a future state sentence anticipated? 

Is that sentence relevant conduct under §1B1.3(a)(1), (a)(2), or (a)(3)?



Imagine that Skinny Pete is serving two concurrent state sentences. The first is for 
an unrelated robbery and the other, as in the prior scenario, is for drug trafficking. 

Does any provision of §5G1.3 apply to Skinny Pete, given that only one of the 
state sentences is relevant conduct to the instant federal offense?

A. Yes, §5G1.3(b)

B. Yes, another §5G1.3 provision

C. No



Undischarged and Anticipated Sentences 
Section 5G1.3

Offense Committed in Prison

(a)
Undischarged Sentence & 

Relevant Conduct

(b)

Anticipated State Sentence &
Relevant Conduct

(c)
Undischarged Catch-All

(d)



Undischarged and Anticipated Sentences 
Section 5G1.3

Unrelated Conduct Complex Situations Revocations Terms

Undischarged Catch-All
(d)

Are there other undischarged sentences that do not fall under (a)–(c)?



Undischarged and Anticipated Sentences 
Section 5G1.3

Undischarged Catch-All
(d)

Reasonable Punishment for the Instant Offense

Concurrent, partially concurrent, or consecutive

Are there other undischarged sentences that do not fall under (a)–(c)?



Consider again that Skinny Pete is serving two concurrent state sentences. The first 
is for an unrelated robbery and the other, as in the prior scenario, is for drug 
trafficking. 

Can the court “adjust” the sentence to account for time served in the state prior 
to federal sentencing?

A. Yes

B. No



Undischarged and Anticipated Sentences 
Section 5G1.3

Undischarged Catch-All
(d)

Reasonable Punishment for the Instant Offense

Are there other undischarged sentences that do not fall under (a)–(c)?

Concurrent, partially concurrent, or consecutive

Potential Departure or Variance for Uncredited Time



Key Takeaways

Applies to Undischarged & Anticipated Sentences

Court Cannot Order BOP to Credit
Time Served Before 
Federal Sentencing

Section 5G1.3

Adjust & Run Concurrent under §5G1.3(b) 
Undischarged Sentence 
& Relevant Conduct

Note Mechanism on the JudgmentSection 5G1.3(b) Adjustment

Achieve a Reasonable Punishment for Instant OffenseSection 5G1.3(d) Catchall





Commission Resources
www.ussc.gov
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Select Supreme 
Court

Select a topic

Select a circuit



Research and Data Resources



Research and Data Resources







Please Review Our Session



Learning Outcomes

You should now be able to:

Identify the sovereign with primary custody over a defendant; 

Describe the rule for crediting detention prior to sentencing;

Apply the rules for undischarged, anticipated, and discharged 
sentences; and

Locate Commission resources.



www.ussc.gov @theusscgov

training@ussc.gov

WWW

HelpLine (202) 502-4545

www.ussc.gov @theusscgov

training@ussc.gov

WWW

Questions?
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